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THE MAKING AND REMAKING OF COMMONWEALTH
CONSTITUTIONS

WiLLiaM DALE*

T am not writing a system, but a history, and . . . not obliged to reconcile
every matter to the received notions. .
Fielding, Fom Jones

ON the passing of its Empire, Britain left some 50 specific legacies: to
every Commonwezith State, a written constitution, or the means of
obtaining one. The earlier constitutions, of Canada, Australia and New
Zealand, not fully sovereign States at the time, were enacted by the
Parliament of the United Kingdom. The post-war constitutions were
formed in a different way. Parliament passed an Independence Act; but
the constitations either were drawn up in Whitehall, and made law by
Order in Council, or were indigenous. We have something of a phenome-
nen: Whitchall lawyess st have diafied ar feast 33 complete and final
independence constitutions during the period, to say nothing of a deluge
of intermediate instruments.' And this from almost the only country in
the world to be itself without a written constitution. Many of the constitu-
tions made in London have been unmade, and made again, in far-away
capitals; and a similar fate has overtaken some of the indigenous constitu-
tions. But many have lasted. This article wilt attempt an assessment of the
successes and failures of Commonwesglth constitution-making during the
past 40 years or more.

A. The Whiteliall Constitutions: Monarchical, Presidential

The constitutions drafted in Whitehall were drawn up with meticulous
care, in a style owing rouch to the style of an Act of Parliament, with the
object—at least at first—of reproducing the features, in detail, of parlia-
mentary democracy as it obtains in Britain. A Governor-General was $o

* The writer was Legal Adviser to the Commonwealth Office from 1961 to 1966. The
deafting of the constitutions was. in London, done in the Colonlal Office, of which Sir
Keaneth Roberts-Wray was Legal Adviser from 1945 1o 1960, and then Sir James McPetrie.
In 1968 responsibility for the colonial temvitories and [or Commonwealth relations was
translerred to the Foreign and Commonwealth Office. of which Sir Vincent Evans hecame
the sole Legal Adviser in 1971, The writer is indebted to Professor James Read and to Dr
Peter Slinn, of the School of Oriental and African Seudies, University of London, for heipful
commcnts on this article.

1. McPetrie recorded that during a Ettle over one yeat, ending tn june 1960, 92

constitutional instrements were dralted by the Colanial Office: J. N_ D. Anderson (Ed.),
Changing Law in Developing Countries (1963), p.29.
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i i House of it—was to
een's representative, aleg;slature—gr one Hou )
:: tflrl::e(l')yuelecte:iql:}' the adult citizens, & cabinet :df r?mnstei;:dv;;:n ugel::
i feguards for an
ble to the House, and there were s2 usr :
:flfii:t:t;;l Dicey's Couveations of the Oons;;:n;ln wecroel.' sc;lfz:ogns:e;;
. But it would be wrong to regard these const .
tf;::::(i?n i?l:';ountries. In the words of an authoritative participant in the

2
- i i ited Kingdom
i if i dence constitutions enacted in the Unit £ .
igsﬁ?t;‘o:se;fursgm: ;,llmny. They are always the oumomd : of of:l:::;::ﬂ:
i i jority of cases independen
tation and discussion and in the majority ol .
fall-scale conferences. It can
tions have been preceded by one or mare e e
] i t the constitution gives the people what they for,
]musﬂy b::::?:hi:ﬁ: “the people™ one does not necessarily mean onl_} the
majarity. If safeguards are provided for particular communities o;i mn:::
itie}so?ha;. surely, makes the constitution more one 'Wll'u:h is walx:lt z]iagfy :
peo;;le thau if it contained nothing except that which would s2
majority?

Further, to see the true picturc it is necessaryto rcme:r{bt':r that the ne:wf
constinution did not represent an abrupt metamorphosis mtohzf statc_( Ll
freedom. On independence there was & new emperor, but his s;; X
clothes was far from new. The weavers in the Ct:::')mal (l)fﬁci ::lfl:;dre %x‘e

i i ars, long .
 on the cloth, and taken out lhe.lt' tailoring sheat 1 i
;f:; c?airllstituﬁon was the last of aseries pr;mdn:lg tfl(:r lrntzizl‘:?n;g:z n::sopf:):n
ment, 5o much so that at the en he ta
?iblilso:e r::mer of scissors and paste—paste which, it was h(;pedl (tl;‘qt
oaf:in vainly), was “pasted close”, 10 borrow from Dickens. A!I‘ d nlls
représemed long-established policy: to develop se!f-govemmf:t..al rtli w
dad and Tobago may be taken as an exacxln%le.dln tL‘ilZS ﬁ::be mgla :d ve
[ ected me .
Council of the colony was reformed to include e o
these became equal in number to the oﬁ%mg an ted r
llazgg. 83?950 elected members were in the malt;néy. The C:J;:lfset:t;:g o:
i ' House of Represen
1961 provided for a wholly elected a0 i Tobago b :
, and cabinet government. When Trinidad and Tt _ ecam-
is:clli: te :ent the following year, it did so with a constitution which sub
stang:;:y reproduced the existing provisions, with additions for human

i itizenship. ) _ '

ng%:;t::ms somle)times less gradual, particularly in Afn-m. Butit may
be said that the Whitehall offices prabably sought to establish the Bntn;h
system of gavernment for three reasons: (1) it was the one they knew, (2)
they thought it the best, (3) the instalment system; anq that the represen-
tatives of the countries concerned were similarly motivated.

2. Robersts-Wray, in Anderson, op. cit. p.6L.
3. Martin Cluzzlewit, chap.XIII.
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Until 1964 the Whitehall constitations (except that for the Federation
of Malaya) provided for a monarchical form of government, with a
Governor-General as the sovereign’s representative, who would perform
the monarch’s functions on the spot. But rather more than that lay behind
monarchy. It was recognised before the Second World War that George
VI was King of Canada. for example, as well as King of the United
Kingdom, and the terms of his coronation oath were such as to acknow-
ledge that the sovereign had a relationship with each of his peaples which
was “direct and immediate™.* There was no constitutional difficulty over
dividing—or, it would be more accurate to say, multiplying—the
monarch. The Queen could therefore become Queen of Trinidad and
Tobago, and that is what the 1962 Constitution made of her. If visiting the
country she would do so as Queen, excreising certain functions there,
But ten years after independence the government of Trinidad and
Tobago set up a commission to review the Counstitution. It was under the
chairmanship of a former Chief Justice of the country, Sir Hugh Wood-
ing, and we thus have the benefit of 1 judicial review. By then there had
already been movements elsewhere on the Commonwealth constitu-
tional front. some.of them cataclynmic. Butit is of advamiage m begin this
account at the bottom of the seismic scale, as it were, with the measured
reflections of the Wooding Commission. It recommended that Trinidad
and Tobago should become a republic, with an elected president as head
of State, and a prime minister as the head of government. “Indepen-
dence™, the Commission said, “must involve the creation of indigenous
symbols of nationhood. Among young peaple in particular the British
Sovereign has no symbolic meaning.” A new identity must be discovered
which involved “leaving behind the colonial heritage of subjection, imita-
tion and external dependence”. The Governor-General’s oath required
kim to be faithful and bear true allegiance to the Queen, whereas the oath
should be “faithfully to serve the people of Trinidad and Tobago and to
defend and uphold its Constitution”, No change in the political culture
would be invoived; the country should remain within the Commonwealth
and thus retain the symbolic link with the Queen as head of the
Commonwealth.

The Waoding Commissicn said, further, that the Westminster political
system, with its powerful executive, had a “propensity to become trans-
formed into dictatorship when transplanted in societies without political
cultures which support its operative conventions™. Restraints on the
prime minister operating in Britain, especially “a vigorous press, power-
ful interest groups and an alert public opinion”, did not operate in

4. See the writer's The Maden: Commonweaith (1983), PP-28, 36, 113,
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Trinidad and Tobago, where the political cultare was highly bureau-
cratic. The colomial tradition of political involvement on the part of the
“better off" had been replaced by a belief that policy-making was for the
government, not for the people. The president should have some powers
of his own, including power to appoint to certain offices of a national
character (such as Chief Justioe, Attorney-General and ctgairmen of some
commissions}, and power to refer back for recousideration, oace, 2 bill
passed by the Parliament. This was to be unicameral (the National
Assembly), the nominated Senate being abolished; and half the merr}bers
should be elected on the British system, the other half by proportional
representation. Before debate in the Chamber, Standing Committee_s of
the National Assembly should examine and report an all bills, at hearings
at which public officers and the public could give their views. The prime
minister’s powers to secure a dissolution should be limited; the Attorney-
General should not be a political officer.

India had set the example of a republican State, remaining within the

Commonwealth by virtue of the Declaration of London of 1949.° Not all
the Wooding Commission's recommendations were accepted, but Trini-
dad and Tobago became a republic in 1976—mnot a revolutionary step. for
by that time the Commonwealth contained a score. Some of the repu-
blics—Zambia was the first, in 1964—had been born with a republican
constitution, thus breaking the Whitchall pattern; others had become
republics at a later stage, remaining within the Commonwealth by the
tacit consent of its members.* Of the 5¢ members of the Commonwealth
(Canada, Australia and New Zealand included), 29 are now republics;”
and ten of these—India, Pakistan, Bangladesh, Ghana, Trinidad and
Tobago, Malta, Western Samoa, Dominica, Vanuatu and Mauritiu_s—
are 5o near to the monarchical prototype as to refain under their constita-
tions a president with, for the most part, formal powers only. The other
republics confer governmental powers on their presidents, mostly @ll
powers." Sixteen countries have retained the Queen, and five (Malaysia,
Lesatho, Swaziland, Tonga and Brunei) an indigenous ruler, as head of
State.

B. Indigenous Constitutions
Tonga and Brunei frave indigenous constitutions of long standing. Mal-

5, Idem,p.39.

6. Idem,p.62.

T. With the change made by Maoritius in March 1992, the Qoeen is no fonger head of
State in any country in the African region. The Parliamentof the Solomon Isiands has now
called for 2 change to republican status {{1991) 17 C.L.B. 11{1?), the Prime Minister saying
that the Constltution is “lousy and inadequate”. -

R. n Singapore the Constitution Amendment Act of 1991 altered the nature of
presidency, giving the president many impartant governmealal powers.
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dwas:. too has an indigenous constitution; and Vanuatu, which had been

administered as a condominium by Britain and France, under the name of

the'New Hebrides, became ind cpendent under a constitution (now ander

rev1.ew) draufn up in the country with the assistance of British and French

Ia:triz;'se;s It is the shortest in the books, showing the influence of the
ch.

Three countries—Papua New Guinea, Western Samoa and Nauro—
fgmerly administered not by Britain but the first and the fast by Austra-
Ix'a. the second by New Zealand, entered on independence with constitu-
tions drawn up l_)y constituent assemblies or the like.* The Constitution of
!’apua New Guinea is remarkably thorough, and is probabiy the longest
in the baoks, except for India." It js being revised.

But ﬁ{st of the new and indigenous constitutions were those of India
and Paklsta.n. Undivided India, an empire in itseif, and so described in
the coronation cath, was never regarded or treated as a colony. A series
of Government of India Acts had provided for an increasing degree of
self-government. Then the Indian Independence Act of 1947 get up “two
i{ldspentft’:ng l?omin_ions ... to be known respectively as Indin and Paleis
e » audlIClt ITI0 a Constituent Assembly in each countr t ]
constrtution. The resulting Constitution o)f' India of 1949 lj;a: b(:::cl:);?
pendiously described by an Indian judge thus:"

The law of our Constitution is partly eclectic but primari i

version of_ the Westminster modmth quasi-fedgr!;J ad';i;::ii:i:mtll

modifications, geo-political mutations and homespun traditions—basically

a b{ended view of the British patfiamentary system, and the Government of

'I:;!l;a c?c! 1935. and near-American, nomenelature-wise and in some other
ects.

The Constitution has been amended many times, but i -
kabl_y robust. So solid is it that the Supretrle Court h;;tdt?la::lnt}:zﬁ?lre
I_’arf.lament‘s power to amend the Constitution by a special majority does
nat incddude power to amend its basic structure or basic features, '

The republican Constitution of India's twin “Dominion*, Pakis:tau has
not met with a similar success. The country began independence u;lder

9. The Constitution of Malt i i i
leli:;'rcnl;!um T the pea 1 :: 'x:’ %ﬁ]‘;}houghdmwn up in Whitchall, was submitted woa
. By the “books™ is meant primarily Blavstein's loose-Jeal volumes
; T of Constituyic
!hel ]szg;:: of the Kfodd, 10 which every searcher inta constitations is gre::;"i:::mf
1. Krisima Iyn;rJ in Samsiier Siagh v. State of Panjub A1 R. 1974 5.C. 2152, 2309 -
o o avanenda Biratt 973 (4) 5.C.C. 225; Minerva Millsv. Union of Indiz 1980 (2)

3



FACULTY OF LAW LIBRY PAGE 85/1m

2464241318

88/27/2012 17:84

72 International and Comparative Law Quarserly  [VoL. 42

caused Pakistan to leave it. Neither country has had a stable constitu-
tional history, or a record of democratic government. Pakistan has had six
constitutions since independence, and more years of military rule than
democracy. The situation was pessimistically described in 1973 as “a
gloomy picture of political blunders, military adventures, growing ten-
sion, a mounting crisis and eventual disintegration™.” But Pakistan has
since returned to parliamentary democracy, and to the Commonwealth
(1989). The Shari'ah Act 1991 now makes the Shari‘ah the supreme law of
the country, but still within the framework of the Constitution.

Again, in spite of autochthony, a breakdown occurred in Cyprus. The
independence Constitation of 1960 was the product of a conference
between representatives of the Greek and Turkish peoples of the island
and the governments of the United Kingdom, Greece and Turkey, held at
Zurich in 1959, followed by a further conference in London. But the
troubles between the two communities grew and in 1975, after fighting,
the Turkish Cypriots set up a separate administration in the northern part
of the island, and the “Turkish Federated State of Cyprus™, recognised
only by Turkey, has a constitution of its own. '

C.* Presidential Power, and the Constinuional Conventions

The first colony in Africa to become independent was Ghana, in 1957;
and the first ruler to throw off the suit of clothes with which he had been
fitted by Whitehall was Kwame Nkruma, Prime Minister of Ghana, in
1960. He did it wholly, and wholeheartedly. A new constitution was
enacted and approved by plebiscite, providing for a republican form of
government with a president as head of the governmeat. Other novel
features in the Constitution were that the president had no obligation to
acoept the advice of his cabinet, or accept bills passed by the legislature.
In 1964 a one-party system was established. Here therefore was a com-
plete severance from Westminster principles; and since this is our depar-
ture point for considering an increasing separation from those principles,
in Africa especially, it may be well to remind ourselves what they are, The
elements of the Westminster system are:

(1) at least one chamber in the legislature freely elected by the aduit
citizens by secret ballot, T

(2) from one or more political parties;

(3) executive power (vested in the head of State but) largely exercised
by a cabinet of ministers headed by a prime minister, who is

(4) chosen from the party (or parties) having the support of the major-
ity in the elected chamber and answerabie to that chamber;

13. Tassadeq H. Jilani, Towerds o Dynamic Constitulional Onler.
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(5) a recognised opposition;
(6) a set of constitutional conventions.

As to this last, the “mode in which i i
« the the discretionary OWers
S:::lv'?i s(c;r0 3: rtl}::dhi‘lr:nés;f@ as ser;auts of the Crown) c:;gl;n to beotfxteh:
: ) oritain, not by the law, but by usage—th -
tions of the constitution. The Whitehall draftsmen,g folioewmg?ow:ll:e

. .
ol:;x:g::gt:;d a fully working Westminster model, but as law. The
o oo withm lsrr;:;:;p;: equ:llly applicable where the head of State is
] ' tormal powers. India had i
There was a provision for a cou ini i the prime i
_ ncil of ministers with the pri ini
its head “to aid and advise the President § ¢ of his Fenetion
Rk nt in the exercise of his functions™
::;0 x:gthmg was said on the guestion whether he was bound It'gn:cr:sil;
debate:me :ﬂh_the advice he should receive. The question was much
Conslitu‘ﬁan lfltunatel}- answered by the courts in the affirmative,” The
Cons m(:: 1:15_ aﬁr_::fnfed in 1976 to provide that the presidens ;hmllrl
. oeuMly wilil UIC AAVICE he received
The constitutions of the mong si '
Th rchy of Maiaysia, and of !
Trinidad and Tobago, Malta, Western Samoa and Domint;ihci r‘iﬁugm

detailed rulessimilar o those in the constitutions described above (as did

it:u::l gf ::;%x:s;r;f u:}:‘i:l r(h}z mc:diﬁcations made in 1991). But “in the end it

« \ onstitution itself that is to be inte
;i;:lléﬁ; ::;i ﬂ}‘:r wordu'lg can never be overridden by theq;;el:::ezt:si
‘ r:onwea(l)tth wCl:)rlllsn:lutrons l:vhich are not explicitly incorporated™,
Com ; 5 have shown themseclves—and r; :
reluctant to import constitutional i o Pkl

F I Conventions from outside f;
pose.of clouding constituti ! i stamdin s
ity £ constitutions which are clearly drawn, sind stand in their
In the republics where the pres; i
' Dlics wher president is head of the go

country, the Situation is very different from that in [fdi:mi:; ‘:Jt;hﬂ::

14. Forafull trestment of the
I mattersee Dale. op. it 3
UK conventions see Murshall, Constinutignat Conl’-’m‘;:':n:q("[::é?. "

15. Samiher Sin E
) gh. supra a.11, an p.2199; and sae Basu. Conssimuiiona! £ of india

16. Lord Radclitfe in Adeghenro v. Akintoly 11963] A.C. 614. 632.

[7. Lmenin v, Govemor-Generaf (15
4 4 75)2C, it
Queen's Representaiive [1985] L.R. CF [Cor)lsl](.:SﬁL(gt'agg Lb':g;{m] nd Reference by dhe

PPp-13) erseq. For the
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Nonetheless, some of the republican constitutions, though not requir-
ing the president to exercise his powers as head of the government in
accordance with the advice of his ministers, seek to impose ministerial
responsibility. In Sti Lanka, for example, the president appoints a cabi-
net of ministers who are members of Parliament, with a prime minister
most fikely to obtain the confidence of Parliament, and he presides over
it. The cabinet is “charged with the direction and control of the Govern-
ment™, and it is “collectively responsible and answerable to Parliament™.
If Parliament rejects the statement of government policy made by the
president at the beginning of every session, or rejects the Appropriation
Bill, or passes a vote of no confidence in the government, the cabinet of
ministers stands dissolved. But nothing happens to the president, and he
has the right to dissofve Parliament, and to remove the ministers at any
time.

Again, the Constitution of Kenya provides for a cabinet of ministers
appointed by the president (there is no prime minister), and the cabinet is
required to “aid and advise the President in the government of Kenya™—
the equivalent of the Indian non-amended formula. The cabinet is further
deciared iv e “cuiicciively tespumiute v b {7 ahascui) 61 &l things
done by or under the authority of the President or any Minister”. But
there is no indication in the Constitution of any inteation to require the
president to act as advised by the cabinet. Nor is there any reason to
suppose that the courts, if the matter were to come before them, will say
that the requirement is to be implied. Under such constitations, there-
fore, the president appears to be in the fortunate position of the King of
Tonga, who—the Constitution deciares—"govemns the country but his
ministers are responsible”.

D. The Electors and the Elecred

The French Declaration of the Rights of Man and of the Citizen of 1789,
reaffirmed by the present Constitution of 1958, declares that: “The law is
the expression of the general will. All citizens, personally or through their
representatives, have the right to take a part (concourir) in making i.”
Echoing and extending this, the Universal Declaration of Human Rights
- of 1948 (Article 21) declared that “Everyone has the right to take part in
the govemnment of his country, directly or through frecly chosen repre-
sentatives™, and “the right of equal access to publicservices™. “The will of
the people shall be the basis of the authority of government . . . expressed
in periodic and genuine elections . . . by universal and equal suffrage ...
held by secret vote or by equivalent free voting procedures.*™

L8. Sec also the Emropean Convention on Human Rights 1950, Protorol 1. A3, the
Ametican Declaration of the Rights and Dutics of Man D4, Art. XX, and the American

Convention on Human Rights 1969, Arl.23.
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Post-war constitutions lay down princi
. principles. The Fed .
Germany (Article 38 of the Basic Law) sgpulatcs ethat: eral Republic of

eighteen years shall be entitled to vote: a
3 s an who h: i
ageshall be eligible for election. Details sbayl‘;;z regula::;::;‘:::d?;gl law

statements. The stan-

circumstannes have racuicd gne o Ligi
o sy niave gone turther. The Fiji indepen-

dence Constitution (1970), for exa i
. S \ mple, provided for a divisiog §
oonm.met.lu. ar‘ul Scparate voters' rolls, according to :aoel.“’:;?: ;Qn;(c;

dence redrawn their constitutions—fo i i
ha;e kq’:}o 1h:hm°re concrete pmvisnonsl: ex?mple. Zamfna " Nigeria—
ustralia, in the Senate, and some of the States, and N
f::: a systz::’ offpr%pomc‘;:al representation. The Woodmllﬁmjﬁ
mmended for Trinidad and Tobago, particularly ; i
mnltlgagal society there, an electoral mp in whrila:'l1“Ithtiv.:eptmcxp!eelSs'l't . “:;
gurts)tpomonal representation and the first-past-the-post system (to use the
I omtg ;p:mng term) were mixed. Guyana and Vanpato have fol-
owed rEe in their constitutions of 1980. Guyana requires 53 out of

bers for Rodrigues); and then, “1o ensure fair and adequ. repres
» " - -‘ a
lt;]onmgi esach community, enght additional seats are a!k;ted b;ntthaz;
Flecroral upetvisary Commission among the unstccessfl candidates
coor une:fwnh elaborate rules. In Africa there is some decline in the.
exapmmoie L members electec! by constituencies. In Malawi, for
mple, the president may appoint, as members of the single chamber,
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vp to 15 persons to “enhance {its] representative character ... oF to
represent particular minority or other specia! interests”. In Tanzania a
substantial proportion is in effect nominated by particular groups, such as
WOomen's groups.
The Whitehall constituticns, at least to begin with, built on the party
system. The pre-independence, and the independence, constitutions of
Trinidad and Tobago, for example, required the appointment, out of the
members of the opposition paxty ar parties in the House of Representa-
tives, of a leader of the opposition. The requirement remains in the
constitutions of the countries of which the Queen is monarch, except in
Tuvalu, where, together with Swaziland and Tonga (with local
monarchs), and Kiribati, Maldives and Nauru (republics with executive
presidents), there is no party system.
The constitutions of seven States with execntive presidents—Bangla-
desh (1972), Kenya, Malawi, Seychelles, Sierra Leone, Tanzania and
Zambia—followed sooner or later the example of Ghana, and allowed
the existence of only one political party in the country, named or other-
wise identified; and provided that only a member of that party might be
elected to the legislature. But Bangladesh, Kenya and Zambia iiave nuw
ceased to be one-party States, and Seychelles, Sierra Leone (one hopes
despite the coup in 1992) and Tanzania are likely soon to follow svit. Ina
one-party State, thongh the constitution may grant to the people “uni-
versal and equal suffrage”. there is no choice of representative in the
Westminster sense. in that there is no choice of party; but there may be a
choice between individuals.

Tn the 29 countries of the Commonwealth which are republics, the
president must be chosen by some form of election. Ingenuity has been
shown in devising a suitable form. Abont half of the constitotions provide

" for election by popular vote, and half for election by membenrs of the
legisiature. But there are variations in these basic methods. In Kiribati
the candidate must first be nominated by the legislature. In India an
electoral college is formed of the members of both Houses of the Central
Legislature and the Legislative Assemblies of the States; in Trinidad and
Tobago and in Zimbabwe by the members of both Houses of the legisla-
ture; in Vanoatu, by the members of the legislature and the chairmen of
the local goverament councils. In the one-party States the president is

elected from the party by poputar vote.

E. Second Chambers

In 15 Commonwealth States' the legislature includes a second chamber,
called the Senate except in the United Kingdom and India. Its powers ase

19. In Zimbabwe it has been abolished.
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invariably restricted over mon ¢ bi
et oney bills, but over other bil
<it ‘:'i;?npﬁ.:?;saoﬁ (no.t in Canada}, and provision Iisstrhn?&:r:ois"]:'ny
il B n dwamland + A group of parliamentarians from le
tral ;he mle‘ fana a, Barbados, India, Malaysia and Zimbabw e
ok of second chambers in 1982, and concluded th te“s:hu-
urden afederS!a:Fem oﬂ'e_rs great advantages over any oth d espe.
Qe lera on olr union qutates where the rights and the legitimat
ot tl'adm:;eop € m regions widely disparate in geograph so% T
e ) iing ns and sometimes language, can be eﬁfech’ve[}" e
o esp.ecia i %;rm:g also found scope for committees of a sewn)c; ;;pre-
humsan e e earlyl scrutiny of draft bills, and the protect nof
guts (instancing Zimbabwe as to the latter). P on of

S . N .
uch considerations of difference of interest as those above represent

ing Commissi
g Commussion, after 12 years’ €xperience of the functioning of the

Senate in Trinidad and Tobago. recnmmendad shas 2o v 875
4. TECOmMmMenda ~ suaac i€ BHOUY UE ab01'

ished, on the ground that 1| octa;
ted, lere were “no considerati )
- : iderations i
zrheﬂal;;:c: ;: :;nvemence or of tradition™ to Justify its ex?sft::;n th e
/ nated or elected™. (But in the end it was retaiuefi } %ﬁ;

senators appointed on th i

of th'e leader of the opp:s?:;::}e
nomtic or social, or such other ir;
ers ought to be represented™
provisions. The requirement i

of the prime minister, two.on the advice
and seven representing “religious, eco-
terests as the Governor-General ot;nsid-
- Other Caribbean countries have similar

F. Armed Strife: Necessity

The ituti . .
i oo tstory s ependence fsome o the o
the maxim jnter m"l’l!satrl:tes ﬂ;ifval’}'ing degrees of truth, or falsity l';'_mof‘-
! ges silent. In Affric, iallv 1 ymgin

number of . 8 especially the f
military coups, in which the constitutioz wa.'iz;;:rlt’:;n o‘:

2. See The Parliamentarian (1982) LX1tL No.4 p.201
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suspended. In 1966 there were three: in Ghana, Nigeria and Uganda. The
1960 Constitution of Ghana was suspended and a new constitution
enacted. Further coups and constitutions followed, and from 1981 the
country was governed by a National Defeace Council. Now, hawever,
constitutional government and a multi-party democracy are being rest-
ored, under a new constitution.

Ghana was followed by Nigeria: an independence constitation {1960),
4 vepublican constitution (1963) adapting the first with few changes, a
military coup in 1966, the civil war over Biafra, prolonged military
govemnment, in 1979 a new oonstitution for the Federal Republic of
Nigeria, on American lines; and again. in 1983 and 1985, coups. A new
constitution (on 1979 lines) providing for civilian government will come
into force on 1 October 1992. Political activity is no longer banned, and
elections have been contested by two political parties. The story of
Uganda is well enough known. A constitutional commission is now sitting
to work out a “free and democratic system of government",

- There have also been coups by military forces in Bangladesh, Fiji,
Grenada and Lesotho, the constitutions largely suspended; and a recent
coup m Sierra Leone. Fiji has a new constitution, but is outside the
Commonwealth, .

Nevertheless, throughout these turbulent events. an independent jud-
jciary has for the most part functioned. Even during the absolutism of Idi
Amin the courts continued to dispense justice. The law has been far from
silent, as Commonwealth law reports show. There is, rather, another
maxim, of a pasitive character, which can, and sometimes must, be set up
against the negative one: safus populi est suprema lex. A constitution
cannot well provide for its own failure; there is a gap which only the
judges can fill. Commonweaith courts have added much to the jurispru-
dence legitimating necessity as a plea, Cases have come out of Cyprus,
Grenada, Lesotho, Malta, Nigeria, Pakistan, Rhodesta (as it was), Sey-
chelles and Uganda.

It is ot possible to do more in this article than indicate lines of
authority. In the great Grenada case of Mitchel! v. DPP the judges of the
Court of Appeal of Grenada, dealing “extensively and eruditely”, as the
Judicial Committee of the Privy Council said, with the constitutional
points at issue, reviewed such slender English authority as there is, and
considered the cases from the other Commonweslth countries just men-
tioned, and many more.” Mitchell and others were challenging the
competence of the High Court of Grenada to try them for murder. The

21. A new scrics of annual Law Reports of the Cormmonwenlth began in 1985, edited by
Prof. JamesS. Read and Dr Peter E. Slinn, and published by Professional Books Ltd. They
are in three volumes: Commercial (from 1980): Constitutional and Administrative: and
Criminal. Mitchell v, DPP s teparted in |1986] L.R.C. (Const) 35.
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Cou?t had been set ap by proclamation of a revolutionary regime which
haq in 1979, 1 a bloodless coup, suspended the Constitution. I 1983 this
Tegime was itself overthrown in another coup, the prime minister mur-
dered, and a “Revolutionary Military Council” assumed power; but jt
was routeq after a few days—US forces and forces from some Car‘ibbean
States ha_vmg intervened—and after that no government was in existence
to exercise executive or lepislative authority. The Governor-Generai
then, to restore law and order, [egistated by proclamation, for which he
had no express power. He continued the jurisdiction of the High Court
set up by the 1979 proclamation. The Grenada Court of Appeal, dismis-
sing Phe appeal, 'hcid that the Court had jurisdiction. There Wa‘s then a
petntuorg for special jeave to appeal to the Judicial Committee. but the
CoT::nugee dzciqe: they had no jurisdiction to hear it. '

. 1c Lrenada judges, finding Kelsen's concent of the

limited persuasive value only, said that they mﬁg be satisficte?zugi’:o’::lc?f
Pples gf that_kind were “right and acceptable to Caribbean jnrispm':ience
and, in particular, sociaily acceptable to the regional society™. For de jure
Tecognition of a revolotiogary iSgune {fie conartions were that “(a) the
revolution was successful, there being no other rival; (b) its rule was

eff?cu've; (c) the conformity and obedience of the populace was not mere

Court fell back on necessity; and on this basis the acts of the revolutit;nary

fegime, and the .
were validated, 2 subsequent Pmclamauons of the Governor-General,

There are quieter forms of necessity than those
‘ presented by a coup or
a revolution. In Adams v. Adams® the English High Court ft:)!]t’ uunt:gtu

22. Another striking case js the Lesatho case of Mokgto v King {1989] L.RC (Const)

2. In Nigertan Union of lournalisicv, A.-G. of Nigeri ‘ Y
n an 2 $5v. A.-G. of Nigeria [1986] LR .C.
Appeal of Nigeria upheld the existence of 2 Gnmdnor'm or lfundame(n(t::lnlsg:ltﬂ::o:ur:g

very different ci i i i
% ' rg;elnpt.:uécstér'nsuaces. The question of mecessity did not arise,

2. [1969]1'A.C. 645.
25. [1989] L.R.C. (Const) 10,
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had, throngh inadvertence, not been vatidly ap?ointed, and ther'efore the
appointment was null and void. Nevertheless it accepted as vai.ld all the
acts the Governor-General had performed under the _Consunmm—and
that for many months—on the basis of “consid_efatmm of po.l‘u:y and
necessity, for the protection of the public and individuals whose mtere;ts
may be affected™.® .

G. Conclusions

Broadly speaking 14 of the Whitehall constitutions, ten of them monat-

chical, have lasted more or less intact. They appear to have _annclpated
the needs of most of the Caribbean countries,” and the Paci_ﬁc Islands,
but not to have suited the people of Africa, with the exception of Bot-
swana. Of the independence constitutions originating indigenously, or
neer to it, all but those of Pakistan and Cyprus have been successful. The
Caribbean and Pacific Island countries are mostly small, with a popu-
lation of around a quarter of a million or less: nine have a p_opu.[anon of-
less than the 100,000 said to be that of the city-state of ancient Athens.
The Caribbean countries have had farge numbers of Europeans settled
there for centuries, with British-type constitutions. 'I:ha countries of
Africa, on the other hand, tend to have large populations, some very
large (Nigeria with over 100 million is by far the largest), with deeply
rooted tribal rivalries, and a system of indirect rule by chiefs, they were
distant culturally and politically, and their relations with Britain were
comparatively recent. It is hardly likely that a fonn of parIia!nentary
government, evolved through three centuries of political and social deve-
lopment by an island on the fringe of Weste_m Europe, could be success-.
fully transplanted there. In almost all of the mflependent countries below
the Sahara, incleding the Francophone countries, “free political competi-
tion was eliminated either by the establishment of the one-party state or
the complete replacement of civilian politiciaus_ b_y militacy rulers”. But
the “constitutional proscription of political activity other than through
the medium of the single party, at [east as far as the Commonwealth
African States were concerned, was intended not to deny bfn to enhance
the democratic process by gmviding a less divisive mechanism for pope-
lar political participation™.* And so it turned out. The one-party States of

26. The judge was quoting from Field ] in Norron v. Shelby Comnty (1886} 118 U.S. £25,
444

. . egic. Florea: ihe Westminwier Model? A Commonmealih Carib-
bazrz. .’i::dil::l?p?p: é‘ilvcén at a meefing of Law Officers of Smell Commonweaith
isdictions, uda, 1988, .
JunZ;di(c} l909nls) :?Sc(r;nm;i) Jo. Afdican L. 1-2, This specia[ number of the Journel, entitled
“Recent Constitutional Developments in Africa™. contains some frank and iluminating
articles, including the iotroductory article by Dr Peter E. Slinn quoted sbove, B_nd_anfld;
on Nigerla's New Constitution by Professor James S. Read, and an Overview of t

Constitution of Namibia by Jill Coterell.
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Commonwealth Africa have had on the whole a solid period of constitu-
tional and poiiticaj stability, and are now returning to mufti-party
systems; and military rule is tending to diminish.

It would be rash, impertinent, for the writer of this article fo attempt,
uninvited, to frame a constitution for an Y country, except conceivably his
own. But a few conclusions may be drawn from the history above, which
is not a system; and it may be allowed to the writer to embody them in a
sketch of a constitution, purely platonic, for an imaginary country called
“The Wise Islands™. It has a population of mixed races of # million or so.
In fact, 24 Commonwealth countries do not reach that figure. In such
cases some form of political union can be coatemplated, as now planned
for the Windward Islands (Dominica, Grenada, St Lucia and St Vincent
and the Grenadines), But here are a few suggestions for an independent
State aiming at a secure form of parliamentary democracy.

1. Head of State

A choice lies between a monarchical and a presidential system of
government, The monarchical system hac tha sdvantage of providing a
head of State, or a head of State’s representative, who is somewhat aloof,
“above the clash of race and class and ideology which makes up politics™,
as the Wooding Commission put it, 2nd as events in Grenada and Fiji
proved, to say nothing of Australia.® This gives a quality of separateness
and steadiness to the role. Such a figure will have Iargely formal powers.
His oath of office will include an undertaking to uphold the constitution.
The people of the Wise Islands may, because of links with Britain, or the
monarchy, or other reasons, wish to have as their monarch the British
savereign, the succession following British rules.™ The monarch’s func-
tions under the constitution will be exercised by the sovereign’s represen-
tative, who will be a citizen of the Islands and appointed in accordance
with local advice.” He may even, asin the Solomon Islands, be elected by
the legislature. He need not be called “Governor-Generaf™, for he does
Rot govern, nor has “General” any meaning here.* Simply “sovereign's

29, Sce Dalc. op. cir. siupra n.4. at p.137. on the 1975 crisis in Austrafa, See also, more
geaceally, Sir Zelman Cawen. *The Crown and Its Representative in the Commonwealth™
{1992) C.L.B. 303.

30. A Very Wise Islander might possibly call 1o mind Gibbon's famaus passage on
Rome's golden age. and his suppasition ahat ~if the clder Brutus could be permitted to
revisit the eanth, the stern republican would abjure. at the foet of Theodosivs. his hatred af
kings: and ingenuously confess that such a manerch was the most faith ! guardian of the

happiness and dignity of the Romean people™: Decline and Faif of ihe Roman Empire,
chap XX Vi,

31. Dale, op. dit. supran.4_ at p-113.
32. The ers has long constitutional use behind it. Curiously. the earliest example of its

bse given by the OED hus an cntomological fNlavour: the spider is apostrophlised as
“goveraor-generat™ of the fljes (1556). .
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representative™? (In the Cook Islands he is called the “Queen’s Repre-
sentative™.) Or, to adopt a Roman usage, “First Citizen"?

Or it may be possible for the people of the Wise Islands to possess, if
they prefer, a sovereign of their own, as five Commonwealth countries
do, either for life, or on a rotating basis as in Malaysia. If there i8 in
existence a system of partial rule by chiefs, organised into a council -of
chiefs or the like, it may be possible to Jook in that quarter for a monarch;
or, if the British monarch is chosen as head of State, for a “Sovereign’s
Representative™. )

The other choice is that of a republic, the choice of 29 Commonwealth
countries, and of a large majority of countries in the world. Suitable
machinery for electing a president must be devised, by popular vote, or
by the legislature, or by some combination.

2. Electors and elected

The Wise Islanders will probably prefer to state in the constitution
itself, and not to leave it to law to prescribe, who may vote in elections to
the legislature. The constitnencies will be fairly delineated, and the
alteration of their number and boundaries controlled by an independent
commission, The voting system wili be laid down, to include atleast some
element of proportional representation. Political parties will be allowed.
and electors given a reasonable choice of representatives among them.
But they may well hesitate to give a position under the constitution to a
Ieader of the opposition.

3: A second chamber

There will be a second chamber if the circumstances of the country call
for it as a check on, or to balance, the powers of the elected House, and
there are rational bases for its composition. As a producer of scoond
thoughts, or as a mere revising chamber, the usefulness of the institution,

weighed against the expense, may be debated. 1t will be well to think o

about the two recommendations of the Wooding Commission, as alterna-
tives: that the president’s (or Governor-General's) assent to a bifl should
not be automatic, but that he should have the right to refer it back once to
the legislature; and that every bill should, before it goes to the debating
chamber, be referred to one of a number of standing committees of the
House, for scrutiny and report. )

4. A standing army

There is no evidence that those who made the Whitehall constiutions X5
in the home image gave any thought to one of the cardinal principles of ;

the British Constitution, and that in the Bill of Rights of 1689. Tt prohibits

the raising or maintenance of astanding army in time of peace without the  §:-
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consent of Parliament. That remains the law of i
; - Tha the United Kingdom. th
:::ensem of Parliament hA_wmg been given until 1955 by annual i(::t. sinc:
(;l e::ry five years, with an annual Order in Council under the Act,™
N the contrary, the existence of military strength was implied by the

designation of commander-in-chief conferred by the constitutions on the

Governor-General, and it is also applied to some presidents. There have

been military coups, overturnin
. g the government and the constitution . §
;;vﬁhzﬁlm?snxg cgunlﬁes. The army ladder, kindly left in plz;g
) L, € democratic way to climb to power. Botsw:
;lhls;_:ensed with an army until threatened from withoult). A police fo:o':
! t311:1 :s;a?ons I‘C%:Ia:;d by Parliament, is likely to be enough at ali
i mmes. The Wise Islanders decide, at a i
Article 12 of the Constitution of Costa Rica, whichngtart::. 10 consider

The army as a permanent institution
y ' m 1§ proscribed. For vigilan
gm:?n;‘atlon of the _pubhc order, there will be the nmmx;gvl poI‘i::eafl:':li'ct;lsc
mil;i:at : ;ough contmct!la[ agreement or for the national defence ma}:
1y forces be organised; in either case they shall always be subordinate

to the civil power; they may not deliberate, nor make manifestatione or

deciarations in mdividual or collective form.

Horace Walpole, whose father Robert

prime iy is regarded as Britain's first

“It is Time that composes a itution: i

e . good constitution: it

Zom :su;:we'{l‘ln::: a;s that';:—-and we shall do well to remember it folr
. or others—dependent territories were not b'

:;':;ts on“fl_:agraigzg:o o!l:atihe yearslfOt the formation of their new ooansltcftlt:

- This ntains merely a few thooghts deriving from a elan
:(\::; ? tz«:ir;_d n(:: lt:;tgmuch maclare than 40 years. The Whitch.gall operafiion (:;
- NOW almost ended, was a remarkab} 3

has not been seen in the world b i 2bly 70t e sene
_ efore, and will probab] be

again. It succeeded in its main object: brinp; tical independenns.

{ t ject: bringing to political ind
with written constitutions, countrie h e thrd ot (e
. s th i
world's States. The future s up to theu:i.t Comprise nearly & third of the

33. Armed Forces Act 1986, s.).



